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NOTES. 



South Dakota v. North Carolina. — Some twenty odd years ago 
an ingenious attempt was made to draw repudiated State bonds from 
the limbo of legal waste paper. Certain States to assist their citizens 
who held such bonds brought suit on them as nominal assignees 
against the debtor State asking that the Supreme Court take jurisdic- 
tion on the ground of a controversy between States. The expedient 
failed for as the assignors were to receive the proceeds they remained 
the real parties in interest and the prohibition by the Eleventh Amend- 
ment of suits by an individual against a State was properly held to 
apply. The Louisiana Cases (1882) 108 U. S. 76. But now a fur- 
ther attempt to find some spark of legal vitality in these bonds has 
succeeded. Certain New York brokers, holders of repudiated North 
Carolina bonds made an out and out gift of ten of them to South 
Dakota with the request that they be sued on and the proceeds de- 
voted to some State charitable institution. In a suit by South Dakota 
the Supreme Court has decided that this was properly a controversy 
between States and has ordered, in default of payment by North 
Carolina, the sale of certain stock held by the State but pledged as 
security for the bonds. South Dakota v. North Carolina (1904) 24 
Sup. Ct. Rep. 269. Justice White in a dissent concurred in by 
Fuller, C. J., McKenna, J., and Day, J., urged that the claim was 
barred by the Eleventh Amendment, that a bond issued by a State to 
an individual creates no legal obligation and that an assignee can get 
no greater remedy than his assignor. 

In the view of the minority the Eleventh Amendment was intended 
not merely to take away the jurisdiction of the Supreme Court in a 
suit against a State where an individual is the plaintiff or real party in 
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interest, but to bar absolutely any prosecution in the United States 
Courts of a claim against a State originally held by an individual. Cer- 
tainly whatever may have been the intention of its framers the letter 
of the Amendment does not call for this limitation on the grant to 
the Supreme Court of jurisdiction over controversies between States, 
and as it is in derogation of the rights of the individual as well as of 
an express grant of power its strict construction is demanded. Where 
then a State acquires the bonds of another State by donation or pur- 
chase and sues as the real party in interest there is no jurisdictional 
difficulty. But did the bonds in their inception create any legal right 
in the assignors? If not the assignee State should fail. The minority 
argue that where there is no legal remedy there can be no legal obli- 
gation and that therefore the promise of a State to an individual 
gives him no legal right but creates a bare moral obligation. The 
Court, however, looks at the bonds as if issued between private per- 
sons. Finding them on their face justiciable it holds that their unen- 
forceability by their original holders is due to a mere difficulty of ju- 
risdiction, and when this is removed by assignment to a State the legal 
right which has always existed can be enforced. In this the case 
illustrates the tendency of the Supreme Court to adopt at need 
Marshall's view that a legal obligation may exist independent of 
legal remedies. Ogden v. Saunders (1827) 12 Wheat. 213. The 
conflict is a fundamental one along the lines of the perennial juristic 
controversy as to the nature of a legal obligation. A legal right once 
found in the assignor there seems no insuperable difficulty in giving to 
the assignee a remedy in a forum not available to the former. 

The legal interest of the decision seems greater than its practical 
effect. Certainly it does not reendow repudiated State securities in 
general with exchange value. The relief made available is merely 
equitable and applies only to that class of bonds for which collateral 
security has been pledged by the State and is limited by the market 
value of that security. Further, recovery by South Dakota on a part 
of an issue of such bonds gave no incidental relief to the holders of 
the balance. It is of course open to such holders as the brokers in 
the principal case to continue to gratify their charitable instincts at 
the expense of the repudiating State by further donations. It is 
possible, too, that under the influence of the decision the debtor 
State may be willing to settle or that some litigous State may be- 
come a purchaser. But the position of holders of claims unsecured 
or secured by worthless collateral does not seem to be improved even 
in this indirect way. The Court has yet to decide whether a personal 
judgment on such a claim against a State will be granted. Even if 
rendered it would be valueless unless property of the State could, be 
found which it would be proper to take in execution and this the 
Court recognizes is improbable. 



Limitations on the Right to be Protected in the Use of a 
Trade-Name. — In asking equity to protect him in the use of a trade- 
name a plaintiff may ask relief on the theory that he has a property 
right in such trade-name, or on the theory that the defendant is 



